
  

In Sept. 11 Trial, Lots Of Evidence, But No Slam-Dunk 
by KEVIN WHITELAW 

Khalid Sheikh Mohammed has admitted 
numerous times to being the mastermind behind 
the Sept. 11 attacks. 

But when he eventually sets foot in a Manhattan 
federal courtroom, U.S. prosecutors will very likely 
still have to overcome a daunting set of obstacles 
to obtain a conviction.  

The biggest complications, of course, stem from 
his lengthy detention and harsh interrogation 
sessions, which included 183 instances of 
waterboarding, a form of controlled drowning. The 
methods used — which many human-rights 
advocates have decried as torture — could 

possibly invalidate even voluntary confessions that came several years after those sessions.  

Beyond the legal questions about coerced confessions, the U.S. government is entering uncharted 
legal waters after Attorney General Eric Holder decided to try Mohammed and four other accused 
terrorists in civilian court rather than controversial military commissions.  

The good news is that there is other evidence that prosecutors should be able to use to tie Mohammed 
to al-Qaida.  

Untainted Evidence 

Mohammed was first indicted in 1996 for his connections to terrorist plots. That suggests that more than 
a decade ago, the United States already had prepared a case to convict him of being part of a terrorist 
network.  

"There is a high probability [Mohammed and his four alleged co-conspirators] will be convicted on the 
larger conspiracy," says Andrew McCarthy, who was the lead prosecutor in the 1993 World Trade 
Center bombing case and is now a senior fellow at the Foundation for Defense of Democracies. "What I 
think you'll find is if there are acquittals, there will be acquittals on particular counts relating to particular 
acts." 

The Justice Department has not yet released its 
formal indictments for the civilian courts. But there 
will be intense political pressure to convict 
Mohammed, in particular, for his role in the Sept. 
11 attacks.  

Here, too, the U.S. government has some 
evidence that is untainted by torture allegations. 
For one thing, Mohammed and fellow detainee 
Ramzi Bin al-Shibh gave a 2002 interview to the 
Al-Jazeera satellite news network in which they 
bragged about the Sept. 11 attacks, or what they 
called the "Holy Tuesday" operation. "Yes, we did 
it," said Mohammed, who identified himself as the 

head of al-Qaida's military committee. 

When Mohammed was captured in Pakistan in 2003, U.S. agents seized a hard drive with details about 
the four airplanes hijacked on Sept. 11, along with other data about the hijackers and even transcripts 
of a chat session with at least one of the hijackers, according to a U.S. government filing. The drive also 
contained three letters from Osama bin Laden.  

Classified Concerns And Other Evidentiary Sticking Points 

There is a chance, however, that the hard drive and other evidence seized during his capture might not 
be admissible in court. 

"Much of the evidence that may exist was obtained and then retained outside the rules of federal 
evidence," says Kevin Brock, a former FBI official who also served as deputy director of the National 
Counterterrorism Center. "That creates a significant challenge for the prosecution."  

Many legal experts say the government should be able to get such evidence admitted, but the defense 
team could still challenge the credibility of any data on the hard drive, for example.  

"Computer and e-mail data is so easily tampered with and changed, and it's so hard to prove it hasn't 
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Khalid Sheikh Mohammed, the professed Sept. 11 
mastermind, is seen shortly after his capture during a raid in 
Pakistan on March 1, 2003. 
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been," says Michael Scharf, a war crimes and national security law expert at Case Western Reserve 
University School of Law. "Even if it isn't excluded, there will be an argument about reliability." 

Another swath of evidence collected by U.S. intelligence agencies, including intercepted phone calls 
and e-mails, remains highly classified. There are provisions in federal court to allow the use of top-
secret evidence, but the rules could end up limiting how much prosecutors will want to use.  

"In civilian court, the presumption is that if classified info is relevant, the accused gets access to it," 
says Gregory McNeal, a professor at Penn State Law who specializes in national security law. 

Relying too heavily on classified intelligence could allow Mohammed and the four other accused men to 
use the trial as a way of exposing details about their treatment, as well as sources and methods used 
by spy agencies.  

The Trouble With Mohammed's Noncoerced Admissions  

One way around that problem might be to use the testimony of other detainees, as well as that of al-
Qaida figures who have already been convicted. Possible witnesses include shoe bomber Richard Reid 
and convicted al-Qaida figure Zacarias Moussaoui, both of whom allegedly reported to Mohammed.  

Indeed, prosecutors used the summary of a voluntary 
statement from Mohammed in Moussaoui's trial. In it, 
Mohammed admitted to being in charge of the Sept 11 
operation.  

Mohammed has offered plenty of other admissions as well. 
In a 2007 hearing on his status at Guantanamo Bay, 
Mohammed was very clear about his role, according to a 
partially redacted U.S. military transcript. With Mohammed 
listening and interjecting with minor corrections, his 
representative in the hearing read a signed statement that 
Mohammed said he made "without duress."  

"I was responsible for the 9/11 Operation, from A to Z," he 
said in the statement, going on to claim a role in more than 
two dozen other plots, including personally beheading 
American journalist Daniel Pearl in Pakistan and planning 
the deadly bombing of a nightclub in Bali in 2002. 

In March of 2009, Mohammed and the four other detainees filed a document with the U.S. military 
commission, over the objection of their attorneys, in which they claimed the Sept. 11 attack as their 
own. "We are terrorists to the bone," they wrote. 

But it is unclear whether prosecutors will be able to use any of these admissions in court, because they 
all came after his coercive interrogations.  

"There is no way — after someone has been waterboarded 183 times — that several months later, 
they're still not influenced by that experience," says Scharf. "I don't think they're even going to try to rely 
on that evidence." 

FBI agents also conducted separate interviews with Mohammed to try to establish a legal record of 
voluntary statements. But the suspected terrorist was never read his Miranda rights, because the U.S. 
government was planning to try him in a military commission. 

"It will be pretty tough to admit any of those statements," says McNeal. "You can't shake off the fact that 
custody is coercive." 

Could The Case Get Tossed Out? Not Likely 

Some experts like former FBI official Brock say there is even a chance that the entire case might not 
make it to trial.  

"I have seen judges dismiss normal federal cases for governmental behavior that they considered to be 
outrageous," says Brock. "This is certainly anything but a normal case, yet it's not difficult to imagine a 
federal judge looking at a set of defendants the government has had in custody for several years, who 
were physically and psychologically compelled to give information, and where a considerable amount of 
the body of evidence against them was handled outside the federal rules of evidence — it's not hard for 
me to imagine that judge deciding this is a case that can't be brought to trial." 

There are some legal precedents for judges to throw out cases if they believe the government's actions 
have irrevocably tarnished the proceeding.  

But legal experts say a dismissal is unlikely given the gravity of the charges, not to mention the fact that 
the trial is being held only blocks away from the site where the World Trade Center once stood. 

In addition, the precedents for dismissals have related to the conduct of law enforcement authorities. It 

Much of the evidence that 
may exist was obtained 
and then retained outside 
the rules of federal 
evidence. That creates a 
significant challenge for 
the prosecution. 

- Kevin Brock, former FBI official 
and ex-deputy director of the 
National Counterterrorism Center 
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is unclear whether judges would extend their concern to harsh interrogations carried out by intelligence 
operatives.  

"There are always some risks and uncertainties in taking a case to trial," says Matthew Waxman, an 
expert in national security law at Columbia Law School. "That said, the risks that any judge would throw 
this case out are extremely, extremely small, and the Obama administration has signaled that in that 
event, it would probably continue to detain him pursuant to war powers, anyway."  

A Public Stage For Mohammed 

Assuming the trial goes ahead, it is going to be a lengthy process. Pretrial motions, including reviewing 
classified evidence, could take one or two years alone. The trial itself could last for months. 

There is a chance that Mohammed could choose to plead guilty. But even then, there would almost 
certainly be a protracted hearing over a possible death sentence.  

Either way, terrorism experts warn that Mohammed has been eager to get some sort of public forum so 
that he can use it for his own propaganda purposes.  

Cameras will not be allowed in the courtroom, but any trial would be attended by reporters, and 
transcripts would be made public. 

"Naturally, he is fully aware of the fact that this case does have global potential, and he will want to 
make a political pronouncement," says Rohan Gunaratna, an expert on al-Qaida and head of the 
International Center for Political Violence and Terrorism Research in Singapore. "I believe he will use 
the U.S. justice system to communicate to the Muslim masses as his final message that the fight should 
continue."  

Attorney General Holder told Congress last week that the Obama administration had carefully 
evaluated that concern.  

"I'm not scared of what Khalid Sheikh Mohammed has to say at trial," Holder said. "And no one else 
needs to be afraid, either. I have every confidence that the nation and the world will see him for the 
coward that he is." 

6Recent First

I CAN'T WAIT TO HEAR IN COURT HOW THEY DID BUILDING 7! SET THESE GUYS 
FREE!

Recommend (0)

p wilcox, 
Sherman was not referring to the justice system; he was referring to the battlefield. In America 
we do not base our concept of fairness and justice on what backward terrorist groups do, we 
have higher standards and this is part of what makes us better than them. 

Recommend (1)

Mark, 
Do you have any proof or evidence because honestly your ideas seems pretty crazy to me. 

Recommend (1)

Reverend Wright explained to us that the events of 911 were just the chickens coming home 
to roost. No different than those who blame America first. 
 
When a student of Reverend Wright is elected to the White House, do not be surprised if he 
lets those who caused 911 go free. How can he blame these poor prisoners, when he knows 
where the fault truly lies? 
 
Follow the reasons why Obama let the Black Panthers in Philly go free … it was not because 
they were innocent of the charges, quite the contrary.  

Related NPR Stories 
Timeline: Recent Major Terrorism Prosecutions In The U.S. Nov. 25, 2009 
Trying Sept. 11 Suspects In U.S. A Political Gamble Nov. 19, 2009 
Khalid Sheikh Mohammed's Isolated U.S. College Days Nov. 18, 2009
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why are we wasting all this time???can we please adhere the advice of a great American 
General William Tecumseh Sherman his quote" 
War is cruelty, there is no use trying to reform it, the crueler it is the sooner it will be 
over" ...........lets dont be fair why should we? were the terrorist fair when they killed the 
reporter Pearl? no , lets show the world power and do the right thing.....I know just who to ask 
and there answer will be sure where are they

Recommend (2)

What a mess. Perhaps we have a new kind of problem: More than a "normal" criminal, but not 
a full-fledged nation-state enemy either. Our legal system doesn't seem currently set up to 
deal with this sort of thing. 
 
Bin Laden baited Bush and Bush took the bait hook, line, and sinker. If Bush hadn't made 
catching Bin Laden and Company the centerpiece of his administration, the US could have 
done what we've always done with threats like these guys: They get boxed in so they can't 
operate and then they end up having their car riddled with bullets by a "rival." 
 
But Bush insisted on making the "war on terror" very public and very personal and in doing so, 
left the guys in the back alleys who traditionally take care of these matters with little room to 
work. 
 
The Bush adminisration did finally seem to see the error of its ways toward the end and pretty 
much did nothing, leaving the Guantanamo mess for the next adminitration to clean up. 
 
I have always wondered: Did all the "terrorists" in the world get caught shortly after 9/11 and 
taken to Cuba and since then there are no more? That doesn't seem likely.
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@Kary 
The constitution still applies as it always did and justice will continue so long as we value it. It 
does not matter if you think you are left or right, if you are advocating that we ignore the rule 
or law, as it applies to any person in the US, and begin dealing our vigilante justice then it is 
you who want to veer away from the principles of our constitution just like Bush and Cheney 
did. I do not condone terrorists or terrorism; however I will not allow the terrorist to dictate how
our justice system should work just because I think they deserve to be punished. This means 
they do not get special treatment; rather we apply our American rule of law as fairly as 
possible to each person who comes before our courts. Our court system has dealt with these 
kinds of people before and no doubt it will do it again, your lack of faith betrays nothing more 
that your own misunderstanding of politics and the American judicial system rather than a 
keen grasp of reality. 
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Im sad to say the american people are a rabid bunch of nationalists ignorants, refusing to 
believe that the 9/11 attacks were a gov't perpetrated act. "....from Harry Taint. 
let me guess Sir, European/....British and you have met & discussed this topic with how many 
rabid nationalistic Americans out of the 300m?. 
And finally "it is rejected by the mainstream media and the mainstream engineering 
community.", the National Institute of Standards and Technology (NIST) and Popular 
Mechanics have examined and rejected the theory. Specialists in structural mechanics and 
structural engineering generally accept the model of a fire-induced, gravity-driven collapse of 
the World Trade Center buildings, an explanation that does not involve the use of explosives".
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Mr. Sharon 
I think you nailed it Sir, I was unaware of that term but it seems to fit perfectly.  
They in fact are Enemies of All Mankind that Do Not Believe Exactly As They Do...and 
Advocate Murdering All.

Recommend (1)

@Mark Flag (The_real_happy_one)  
You are insane, go home and take your medication.  
@Randy Angst (Angst)  
I think NPR does a fine (not perfect) job reporting the news, if you don't like it go somewhere 
else.
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